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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 



MALIK RAH I M, 
Plaintiff 



CIVIL ACTION 



VERSUS 



No. 11-2850 



FEDERAL BUREAU 
OF INVESTIGATION, etal 
Defendants 



•t 



SECTION "E 



ORDER AND REASONS 



Before the Court is a motion for summary judgment filed by Defendants, the U.S. 
Department of J ustice("DOJ ") and the Federal Bureau of Investigation ("FBI") (together, 
"Defendants"). 1 Plai ntiff, M al i k Rahi m ("PI ai ntiff"), opposesthe motion. 2 Forthefol lowi ng 
reasons, the motion is GRANTED in all respects. 3 



Hurricane Katrina made landfall in Louisiana on August 29, 2005. In the days 
fol I owi ng the storm, PI ai ntiff, with others, founded Common Ground Relief ( "CGR " or "the 
organization") in order to provide short-term relief to Gulf Coast storm victims, as well as 
long-term support for rebui Iding communities inthegreater New Orleans, Louisiana area. 
Accordingto Plaintiff, Brandon Darby ("Darby") began working with CGR shortly after its 
formation i n thefal I of 2005 and remai ned an active member i n theorganization unti I some 



^ Doc. 23. Defendants have also filed a reply memorandum. See R. Docs. 30 and 32. 

2 R. Doc. 26. 

3 The parties have represented to the Court that there are no disputed material facts that would 
prevent this matter from being summarily resolved on the briefs. SeeR. Doc. 33. 
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1 



Case 2:ll-cv-02850-SM-ALC Document 34 Filed 05/31/13 Page 2 of 28 



time in 2008. 

Thereafter, Darby wrote an open letter in December 2008, which was posted on an 
I nternet website, revealing that he had served as an informant for the FBI . A few weeks 
later, thecri mi nal prosecution of David McKay ("McKay")- who faced domestic terrorism 
charges relating to the 2008 Republican National Convention in St. Paul, Minnesota - 
proceeded to trial in the U.S. District Court for the District of M innesota on J anuary 26, 
2009. 4 At tri al , Darby testifi ed agai nst M cKay as a govern merit witness and conf i rmed that 
he became an FBI informant in November 2007. 5 

Approxi mateJy one month later on February 24, 2009, Plai ntiff submitted a Freedom 
of I nformation Act ("FOI A" or "the Act," 5 U .S.C. § 522 et seq.) request to the FBI seeki ng 
"documents and things pertaining to Malik Rahim or his organization Common Ground 
Relief, from 2005 through the present." 6 Plaintiff indicated he sought records regarding 
"[s]urveillance, investigation, useof informantsand agents, pi anting or gathering 'evidence' 
and any other activities pertaining to Malik Rahim, including but not limited to all such 
documents and things pertaining to Mr. Rahim and the following: The organization 



4 United States v. David G. McKay and Bradley N. Crowder, Criminal Action No. 08-291(D. 
Minn.) ("McKay"). McKay and Bradley Crowder ("Crowder") were charged in three counts of a three- 
count indictment charging that they, aiding and abetting others, had (1) possessed an unregistered 
destructive device in violation of 26 U.S.C. §§ 5845, 5861(d) and 5871 and 18 U.S.C§ 2; (2) illegally 
manufactured destructive devices in violation of 26 U.S.C. §§ 5822, 5845, 5861(f) and 5871 and 18 U.S.C § 
2; and (3) possessed a destructive device not identified by a serial number in violation of 26 U.S.C. §§ 
5845, 5861(i) and 5871 and 18 U.S.C § 2. See McKay, R. Doc. 20. Crowder pled guilty to count one of the 
indictment on J anuary 8, 2009, prior to McKay's trial. SeeMcKay, R. Doc. 82. 

5 FBI Agent Timothy Sellers corroborated Darby's statements at trial, testifying that Darby 
became an informant on November 26, 2007. After the trial ended in a hungjury, McKay later pled guilty 
to all counts of a three- count amended indictment and was sentenced on May 22, 2009, to a 48- month 
term of imprisonment in the custody of the U.S. Bureau of Prisons. SeeMcKay, R. Docs. 107, 125, 144, 
and 170. 

6 R. Doc. 26-1 at p. 2. 
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Common Ground Relief, based in New Orleans, Louisiana: and/ or Any and all others 
associated with Common Ground Relief; and/ or Mr. Brandon Darby." 7 According to 
Plaintiff, he sought this information "to confirm details related to Darby's work as a 
government i nformant duri ngtheti mehespent i n NewOrleans with Common Ground and 
discover the nature of the information provided to the government." 8 On March 3, 2009, 
the FBI requested Plaintiff provide his middle name and date of birth to facilitate the 
records search. Counsel for Plaintiff provided such information to the FBI via e-mail on 
March 9, 2009. 

By letter dated March 17, 2009, the FBI acknowledged receipt of Plaintiffs FOI A 

request regarding records about himself and CGR, assigned it Request No. 1127584-000, 

and informed him that the FBI was "searching the indices to [its] central records system at 

FBI Headquartersfortheinformation[he] requested." 9 By separate letter also dated March 

17, 2009, the FBI further informed Plaintiff that it was unable to respond to his FOI A 

request "for records mai ntai ned by the FBI concerning" Darby at that ti me, as the nature 

of Plaintiff's request - given that he sought documents regarding a third party - first 

requi red hi m to submit "either proof of death or a privacy waiver from the subject of [his] 

request" before the FBI could respond. 10 The letter explained that 

[w]ithout proof of death or a privacy waiver, the disclosure of 
third- party information contained in law enforcement records, 
should they exist, is considered both a clearly unwarranted 



7 R. Doc. 26-lat p. 2 (emphasis in original). 

8 R. Doc. 26. at p. 2. 
9 R. Doc. 23-5 at p. 2. 
10 R. Doc. 23-7 at p. 12. 
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invasion of privacy pursuant to Exemption (b)(6), 5 U.S.C. § 
552(b)(6), and an unwarranted invasion of personal privacy, 
pursuant to Exemption (b)(7)(C), 5 U.S.C. § 522(b)(7)(C). u 

This type of response is known as a "Glomar response." See Phillippi v. Central 

I ntel I igence Agency, 546 F.2d 1009 (D.C. Cir. 1976). 12 A privacy waiver was enclosed with 

the letter. 13 

By letter dated J une 15, 2009, the FBI informed Plaintiff that an analyst was 
reviewi ng Plai ntiff's request for documents regardi ng hi mself and CGR and that he could 
"inquire as to the status of [Request No. 1127584-000] by calling the FBI's FOI PA Public 
I nformation Center at 540-868-4593." 14 

By letter datedj uly 30, 2009, Plai ntiff submitted an "amended" FOI A request aski ng 
for the same records regarding Plaintiff, CGR and Darby as identified in his original 
February 24, 2009 request, and specified that he was seeking "Main names and/ or files; 
Cross-referenced names and/ or files; Field office records and/ or files; [and] Any and all 



n R. Doc. 23-7 at p. 12. For the remai nder of thi s order, the Court wi 1 1 refer to 5 U .S.C. § 552( b) (6) 
as "exemption 6" and 5 U.S.C. § 552(b)(7)(C) as "exemption 7(C)." 

12 See also infra n.33. 

B According to Plaintiff, 



On March 13, 2013, Plaintiff's attorney, Davida Finger, emailed Brandon 
Darby requesting that he sign the government's waiver form and sent the 
waiver form attached to those emails. On March 19, 2013, Darby's attorney, 
Rodney Kleinman sent an email response informing that he is counsel for 
Darby. On March 19, 2013, Plai ntiff's attorney, Davida Finger, requested of 
Mr. Kleinman, via email, Brandon Darby's signature on the waiver and sent 
the waiver form attached. 

R. Doc. 26 at p. 4. Plaintiff has not informed the Court that Darby ever signed and returned the waiver 
form. 



14 R. Doc. 23-6 at p. 2. The FBI provided a second status update by letter dated September 14, 
2009, informing Plaintiff that an analyst was still reviewing his request for records regarding himself and 
the organization as of that date. R. Doc. 23-8 at p. 2. 
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paper records. By separate letter also dated J uly30, 2009, Plaintiff appealed the FBI's 
decision regarding records pertaining to Darby 16 to the DOJ 's Office of I nformation and 
Privacy ("01 P"), arguing that "Darby took part in a government impropriety [when] 
working as an FBI spy and provocateur within Common Ground Relief, and act of such 
public concern as to overcome personal privacy exemptions." 17 I n support of his appeal, 
Plaintiff cited Darby'sopen letter and several news articles regarding Darby's work as an 
FBI informant in the McKay case. According to Plaintiff, the FBI could not justify 
withholdingthe requested documents under exemptions 6 and 7(C) dueto Darby's alleged 
privacy i nterests because Darby had "thrust hi mself i nto the publ i c eye, thus di mi ni shi ng 
his expectation of privacy." 18 Plaintiff further argued that the "courts havelong held that 
the core purpose of FOI A is to protect citizens' right to be informed about what their 
government is up to' " and that the "public has a significant interest in knowing to what 
extent[Darby] took active measures to disrupt [Plaintiff's] and Common Ground Relief's] 
work." 39 

By letter dated August 18, 2009, 01 P acknowledged Plaintiff's appeal and assigned 
it appeal No. 09-2424. By letter dated September 25, 2009, 01 P affirmed the FBI 'sdenial 
because "[w]ithout [Darby's] consent, proof of death, official acknowledgment of an 



15 R. Doc. 23-7 at p. 3. 

16 In the first sentence of Plaintiff's appeal letter, Plaintiff's counsel stated"! write this letter, on 
behalf of [Plaintiff], to the 5 U.S.C. §§ 522(b)(6) and (b)(7)(C) denial of [Plaintiff's] Freedom of 

I nformation/ Privacy Acts (FOI PA) request ... as it pertains to Brandon Darby." R. Doc. 23-7at p. 6. 

17 R. Doc. 23-7 at p. 6. 

18 R. Doc. 23- 7 at p. 7. 

19 R. Doc. 23-7 pp. 6-8 
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investigation, or an overriding public interest, confirming or denying the existence of 
records [Plaintiff] requested would constitute a clearly unwarranted invasion of personal 
privacy, and could reasonably be expected to constitute an unwarranted invasion of privacy 
under" FOIA exemptions 6 and 7(C). 20 OIP informed Plaintiff that if he was unhappy with 
the outcome of his appeal, he could filea lawsuit pursuant to 5 U.S.C. § 552(a)(4)(B). 

The F Bl responded to PI ai ntiff's request for records about hi mself and CGR by I etter 
dated November 16, 2009, stating that it had reviewed twenty-five pages of records 
responsiveto Plaintiff's request asto himself and the organization. TheFBI released all 
twenty-five pages to Plaintiff, with certain personally identifying information redacted 
pursuant to FOIA exemptions 2, 6, and 7(C). The FBI's letter also informed Plaintiff that 
a search of its electronic survei Nance indices fai led to locate any responsive records as to 
Plaintiff or the organ i zati on . F i nal I y, the I etter stated that P I ai nti ff had "the r i ght to appeal 
any denials in [the] release" to 01 P and notified Plaintiff that any such appeal had to be 
received with in sixty days from the letter's date in order to be considered timely. 21 Plaintiff 
did not contact 01 P after receiving the FBI 's November 16, 2009 letter. 

On November 16, 2011, Plaintiff initiated theabove-captioned matter pursuant to 
5 U.S.C. § 552 et seq. 22 Plaintiff alleges that Defendants violated the FOIA because they 
failed to promptly make records available to Plaintiff. Plaintiff seeks a declaratory 
judgment that Defendants violated the F 01 A and requests the Court to order Defendants 
to "make a ful I , adequate, and expedited search for the requested records" and to produce 

20 R. Doc. 23-Batp. 2. 
21 R. Doc. 23-9 at p. 2. 
22 R. Doc. 1 
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such records to Plaintiff no later than ten days after the Court's order. Plaintiff also seeks 
to enjoin Defendants from assessing fees or costs related to processing Plaintiff's FOI A 
request. Finally, Plaintiff alleges he is entitled to costs and reasonable attorney's fees 
pursuant to 5 U.S.C. § 552(a)(4)(E). 

Defendants have moved for summaryj udgment and advancetwo arguments why the 
Court should dismiss this matter. First, Defendants argue that Plaintiff failed to exhaust 
his administrative remedies as to his request for records pertaining to himself and CGR. 
Defendants contend that Plaintiff's failureto exhaust administrative remedies means that 
he cannot seek rel ief from this Court as to those clai ms. Second, Defendants argue that 
their Glomar response citing exemptions 6 and 7(C) was proper because confirming or 
denying the existence or non-existence of records pertaining to Darby would cause 
cognizable harm within the meaning of 5 U.S.C. § 552(b)(6) and (b)(7)(C). Thus, 
Defendants assert that they correctly i nvoked exempti ons 6 and 7(C) as to PI ai ntiff's FOI A 
request concerning Darby. In response to Defendants' motion for summary judgment, 
Plaintiff addresses why Defendants' Glomar response was improper. In addition, Plaintiff 
raises the issue of whether Darby's status as an alleged FBI informed had been "officially 
confirmed," thereby prohibiting Defendants from employing an exclusion under 5 U.S.C. 
§ 552(c)(2). 23 

For the reasons set forth bel ow, the Cou rt f i nds that ( 1) P I ai ntiff fai I ed to exhaust h i s 
administrative remedies as to his request for records pertaining to himself and CGR, (2) 
Defendants' Glomar response citing exemptions 6 and 7(C) was proper, and (3) if an 



23 Defendants' Glomar response does not state that Defendants employed an exclusion pursuant 
to 5 U.S.C.§ 552(c)(2). 
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exclusion was in fact employed, it was, and continues to remain, amplyjustified. 

Summary J udgmentand theFOIA 

"[M]ost FOIA cases are resolved at the summary judgment stage." Flightsafety 
Servs. Corp. v. U.S. Dep't of Labor, 326 F.3d 607, 610 (5th Cir. 2003). As with non-FOIA 
cases, summary judgment is appropriate only "if the pleadings, depositions, answers to 
interrogatories, and admissions on file, together with the affidavits, if any, show that there 
is no genuine issue as to any material fact and that the moving party is entitled to a 
j udgment as a matter of law." Fed. R. Civ. P. 56; seealsoCelotexCorp. v. Catrett, 477 U.S. 
317, 322-23 (1986). 

I f thedi sposi ti ve i ssue i s oneon whi ch the movi ng party wi 1 1 bear the burden of proof 
at trial, the moving party "must come forward with evidence which would 'entitle it to a 
directed verdict if the evidence went uncontroverted at trial.' " I nt'l Shortstop, I nc. v. 
Rally's, Inc., 939F.2d 1257, 1263-64 (5th Cir. 1991). If the moving party fails to carry this 
burden, the moti on must be deni ed. I f the movi ng party successful ly carries thi s burden, 
theburden then shifts to thenon-moving party to showthat a genuine issueof material fact 
exists. Id. at 322-23. Once the burden has shifted, the non-moving party must direct the 
Court's attention to something in the pleadings or other evidence in the record that sets 
forth specific facts sufficient to establ ish that a genui ne issue of material fact does i ndeed 
exist. Id. at 324. The non-moving party cannot simply rely on allegations or blanket 
denials of the moving party's pleadings as a means of establishing a genuine issue of 
material fact, but instead must identify specificfactsthat establ ish a genui neissuefor trial. 
Littlefield v. Forney I ndep. Sch. Dist, 268 F.3d 275, 282 (5th Cir. 2001). 

I f the dispositive issue is one on which the non-movi ng party wi 1 1 bear the burden 
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of proof at tri al , however, the movi ng party may sati sfy its burden by si mply poi nti ng out 
that the evidence in the record is insufficient with respect to an essential element of the 
non-moving party's claim. SeeCeJotex, 477U.S. at 325. Thenonmoving party must then 
respond, either by "calling the Court's attention to supporting evidence already in the 
record that was overlooked or ignored by the moving party" or by coming forward with 
additional evidence. CeJotex, 477 U.S. at 332-33 & 333 n.3. 

"An issue is material if its resolution could affect the outcome of the action." 
DIRECTV Inc. v. Robson, 420 F.3d 532, 536 (5th Cir. 2005). When assessi ng whether a 
material factual dispute exists, the Court considers "all of the evidence in the record but 
refrai ns from maki ng credi bi I ity determi nations or weighi ng the evidence." Delta & Pi ne 
Land Co. v. NationwideAgri business I ns. Co., 530 F.3d 395, 398 (5th Cir. 2008); seealso 
Reeves v. Sanderson Plumbing, Inc., 530 U.S. 133, 150-51 (2000). All reasonable 
inferences are drawn in favor of the non-moving party. Littlev. Liquid Air Corp., 37 F. 3d 
1069, 1075 (5th Cir. 1994). There is no genuine issue of material fact if, even viewing the 
evidence in the light most favorable to the non-moving party, no reasonable trier of fact 
could find for the non-moving party, thus entitling the moving party to judgment as a 
matter of law. Smith v. Amedisys, 298 F.3d 434, 440 (5th Cir. 2002). 

A court reviews an agency's response to a FOIA request de novo. 5 U.S.C. § 
552(a)(4)(B). To obtain summary judgment, "the burden is on the agency to sustain its 
action." 5 U.S.C. § 552(a)(4)(B). Thus, because Defendants withheld documents from 
Plaintiff, if any in fact exist, pursuant to FOIA exemptions 6 and 7(C), the burden is on 
Defendants to justify their decision to invoke those exemptions. "[T]he Court may grant 
summary judgment based solely on information provided in an agency's affidavits or 

9 
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decl arati ons i f they are rel ati vel y detai I ed and when they descri be the documents and the 
justifications for nondisclosure with reasonably specific detail, demonstrate that the 
informati on withheld logical lyfal Is within thecl aimed exemption, and arenot controverted 
by either contrary evidence in the record nor by evidence of agency bad faith.' " Strunk v. 
U.S. Dep't of Interior, 752 F. Supp. 2d 39, 42-43 (D. D.C. 2010) (quoting Military Audit 
Project v. Casey, 656 F.2d 724, 738 (D.C. Cir. 1981)). Agency affidavits or decl arati ons are 
accorded "a presumption of good faith, which cannot be rebutted by 'purely speculative 
claims about the existence and discoverability of other documents.' "SafeCard Servs., I nc. 
v. SEC, 926 F.2d 1197, 1200 (D.C. Cir. 1991) (quoting Ground Saucer Watch, I nc. v. CIA, 
692 F.2d 770, 771 (D.C. Cir. 1981)). Ultimately, "an agency's justification for invoking a 
FOI A exemption is sufficient if it appears logical or plausible." Wolf v. CIA, 473 F.3d 370, 
374-75 (D.C. Cir. 2007) (internal quotation marks and citations omitted). 

Law and Analysis 
Access to government records is the "fundamental principle" that animates the 
FOI A. J ohn DoeAgency v.J ohn Doe Corp., 493 U.S. 146, 151(1989). "Without question, 
theAct is broadly conceived. It seeks to permit access to official information long shielded 
u n necessar i I y f rom pu bl i c vi ew an d attempts to create a j ud i ci al I y enf orceabl e pu bl i c r i ght 
to secure such informati on from possibly unwilling official hands."EPAv. Mink,410 U.S. 
73, 80 (1973). In essence, the "basic purpose of FOI A isto ensure an informed citizenry, 
vital to thefunctioni ng of a democratic society, needed to check agai nst corruption and to 
holdthegovernorsaccountabletothegoverned." NLRB v. RobbinsTire& Rubber Co., 437 
U.S. 214, 242 (1978). Asa result, theAct's "philosophy" isone" 'of full agency disclosure 
unless i nformation is exempted under clearly del i neated statutory language.' " Dep't of Ai r 

10 
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Force v. Rose, 425 U.S. 352, 360-361(1976) (quoting S. Rep. No. 813, 89th Cong., IstSess. 
3(1965)). 

Atthesametime, Congress has also recognized "that public disclosure is not always 
in the public interest." CIA v. Sims, 471U.S. 159, 166-67(1985). Consequently, the F 01 A 
sets forth nine"specificexemptionsfrom disclosure." J ohn DoeAgency, 493 U.S. at 152. 
Whi lesuch exemptions must be narrowly construed, they "are i ntended to havemeani ngful 
reach and application." J ohn DoeAgency, 493 U.S. at 152. Thus, the"FOI A represents a 
balance struck by Congress between the public's right to know and the government's 
legitimate interest in keeping certain information confidential." Ctr. for Nat'l Sec. Studies 
v. U.S. Dep'tof J ustice, 331F.3d 918, 925 (D.C. Cir. 2003) (citingj ohn DoeAgency, 493 
U.S. at 152). 

The FOIA requires disclosure of government records unless the requested 
information falls within one of the nine enumerated exemptions. SeeU.S.C. § 552(b). A 
U.S. District Court does not havejurisdiction to compel disci osureof a properly withheld 
agency record - that is, a record falling within an exemption. Kissinger v. Reporters 
Comm. for Freedom of the Press, 445 U.S. 136, 150 (1980) ("Under 5 U.S.C. § 
552(a)(4)(B)[,] federal jurisdiction is dependent upon a showing that an agency has (1) 
'improperly' (2) 'withheld' (3) 'agency records.' "). 

With in twenty days (excepting weekends and legal holidays) after receipt of aFOIA 
request, the receiving agency must determine whether it will produce or withhold the 
requested documents. 5 U.S.C. § 552(a)(6)(A)(i). If the agency makes an adverse decision, 
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the requester mayfilean administrative appeal. 5 U.S.C. § 552(a)(6)(A)(ii). The agency 
mustthen issueadecisionwithintwentydays(excludingweekendsandlegal holidays) after 
receiving the appeal. 5 U.S.C. § 52(a)(6)(A)(ii). If the agency denies the appeal, the 
requestor may thereafter file suit against the agency in federal district court. 5 U.S.C. § 
552(a)(4)(B). A requestor mustfully and timely exhaust such administrative remedies prior 
to seeking judicial review. Vinochev. U.S. Dep'tof Air Force, 983 F.2d 667, 669 (5th Cir. 
]993). Exhaustion of administrative remedies includes exhaustion of the administrative 
appeal process set forth in 5 U.S.C. § 552(a)(6)(A)(ii). 25 Wilbur v. CIA, 355 F.3d 675, 676 
(D.C. Cir. 2004). 

I. FOI A Request Regarding Plaintiff and CGR 

F i rst, Def en dants argue that P I ai nti ff f ai I ed to exhaust h i s ad mi n i strati ve remed i es 
regarding his request for records pertaining to himself and the organization. Defendants 
note that the FBI produced twenty-five redacted pages of records on November 16, 2009, 
and informed Plaintiff that he could appeal the FBI's response to 01 P within sixty days. 
Plaintiff did not thereafter file an appeal. 26 I n addition, Defendants further assert that 
Plai ntiff'sj uly 30, 2009 letter to 01 P was I i mited to appeal i ng the FBI 's decisi on regardi ng 
Darby, and thereforeitcould not have exhausted hisadministrativeremedies as to Plaintiff 



TheFBI is a component of the DOJ . DOJ regulations permit an individual, such as Plaintiff in 
this case, to appeal an adverse FOI A decision by the FBI to DOJ 's Office of I nformation Pol icy within sixty 
days of the initial decision. See28C.F.R. § ]6.9. 

25 Nevertheless, "if the agency has not issued its 'determination' [on the appeal] within the 
required time period, the requester may bring suit directly in federal district court without exhausting 
administrative appeal remedies." See Citizens for Responsibility & Ethics in Wash. v. FEC, 711F.3d ISO, 
182 (D.C. Cir. 2013). 

26 Plaintiff does not dispute that he did not file any appeal after receiving the FBI 's November 16, 
2009 letter and records enclosed therein. 
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and the organization. Consequently, because Plaintiff has failed to exhaust his 
administrative remedies, Defendants argue that Plaintiff cannot seek judicial relief from 
this Court as to the FBI's November 16, 2009 production. Plaintiff responds that he 
properly appealed the FBI 's response regarding himself and CGR via his J uly 30, 2009 
lettertoOl P. Thus, Plai ntiff submits that heexhausted hisadministrative remedies via his 
J uly 30, 2009 letter. 

Plai ntiff 's argument that he properly appeal ed the F Bl 's response regard i ng hi mself 
and CGR via his J uly 30, 2009 letter is not persuasive. The FBI responded to Plaintiff's 
FOI A request bytwo letters, each dated March 17, 2009. Oneletter informed Plaintiff that 
the FBI could not process his request for records pertaining to a third party - Darby - 
because such records, if they in fact existed, would be covered by exemptions 6 and 7(c). 
This letter specifically informed Plaintiff that unless he took affirmative steps to 
demonstrate Darby was deceased or obtained a privacy waiver from Darby, theFBI would 
not respond to that aspect of Plaintiff's resquest. The other letter informed Plaintiff that 
the FBI had assigned a file number (No. 1127584-000) to the remainder of his request 
regarding himself and CGR and stated that the agency had begun to search its records 
system for responsivedocuments. On J uly 30, 2009, Plaintiff's counsel wrote a letter to the 
01 P, which opens: "I write this letter, on behalf of [Plaintiff], to the 5 U.S.C. §§ 522(b)(6) 
and (b)(7)(C) denial of [Plaintiff's] Freedom of Information/ Privacy Acts (FOI PA) request 
(attached hereto, Attachment #1) as it pertains to Brandon Darby." 27 This introductory 
sentence clearly states that Plaintiff was appealing the FBI 's denial of Plaintiff's FOI A 



R. Doc. 23-7 at p. 6. 
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request "as it pertai ns to Brandon Darby" under exempti ons 6 and 7(C) . The remai nder 
of the J uly 30, 2009 letter further explains that Plaintiff's appeal was in fact limited to 
records "pertai n[ i ng] to Brandon Darby, " as the I etter f i rst outl i nes the i nformati on known 
about Darby working as an FBI informant in the McKay case, then cites media articles 
documenting Darby's negative behavior asa member of CGR, and cl oses with theargument 
that "[t]he public has a significant interest in knowingto what extent [Darby] took active 
measu res tod isrupt [Plaintiff's] and Common Ground Relief's] work." 29 Consequently, the 
Courtfindstheonlyreasonablereadingof Plaintiff'sJ uly 30, 2009 letter wasthat Plaintiff's 
appeal waslimited totheFBI'sGlomar response regarding Darby. 

Furthermore, Plaintiff's appeal of the FBI's decision "as it pertains to Brandon 
Darby" 30 does not sati sfytheexhaustion requi rementfor records regard i ng Plai ntiff and the 
organization. A FOI A requester must administratively appeal every discrete issuefor which 
judicial revi ew i s sought, otherwi se he has f ai I ed to exhaust h i s admi n i strati ve remed i es as 
to any un-appeal ed cl ai ms. See H ami Iton Sees. Grp., I nc. v. U .S. Dep't of H ousi ng & U r ba n 
Dev., 106 F. Supp. 2d 23, 27 (D. D.C. 2000) (limiting judicial review to only the issues 
properly appealed), aff'd, 2001 WL 238162 (D.C. Cir. 2001); Cleary, Gottlieb, Steen & 
Hamilton v. Dep't of Health & Human Servs., 844 F.Supp. 770, 779-80 (D. D.C. 1993). 

Plaintiff argues that a decision from another section of this Court as establishes a 
ru I e i n the E astern Di stri ct of Lou i si ana that "a requester who appeal s a den i al of on I y part 



R. Doc. 23-7 at p. 6 (bold removed). 
R. Doc. 23-7 at pp. 6-8. 
R.Doc. 23-7 at p. 6. 
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of his request may be considered to haveappealedtheother parts. ThecasePlaintiff cites 
as establ i shi ng thi s rul e i nvol ved an i ndi vi dual , J erry Robi nett ( "Robi nett") , who appl i ed 
for employment with the U.S. Postal Service ("USPS"). SeeRobinettv. U.S. Postal Service, 
2002 WL 1728582, at*l(E.D. La. J uly 24, 2002) (Vance, J .). After his application was 
denied, Robinett requested a copy of his application and any other related evaluation 
documentsfromtheUSPSpursuanttotheFOIA. Robinett, 2002 WL 1728582 at*l When 
his enti re request was den i ed, Robi nett appeal ed the deci si on and the U SPS subsequently 
released his employment application, but not any scoring evaluation material. Robinett 
thereafter filed a lawsuit in the U.S. District Court for the Eastern District of Louisiana 
arguing that he was also entitled to the scoring evaluation material under the FOI A. In 
response, the USPS argued that Robinett had not exhausted his administrative remedies 
with respect to the scoring evaluation material. The Robinett Court, after examining 
plaintiff's appeal letter, determined that his appeal was "particularly concerned" with 
obtai ni ng thescori ng eval uati on materi al , and thus that it was broad enough to encompass 
such material. As a result, the Robinett Court found that Robinett had exhausted his 
administrative remedies and rejected theUSPS' exhaustion argument. Robinett, 2002 WL 
1728582 at *3. 

Unlike in Robinett, nothing in Plaintiff' sj uly 30, 2009 letter to 01 P indicated he 
sought review of any aspect of the FBI 's decision other than "as it pertain [ed] to Brandon 
Darby." 32 Consequently, Robinett is inapposite. The Court finds Plaintiff has failed to 

31 R. Doc. 26 at p. 23. 

32 R. Doc. 23-7 at p. 6. The Court also observes that the FBI informed Plaintiff it was processing 
his request as to himself and the organization on J une 15, 2009, and provided a second status update on 
September 14, 2009. The FBI released twenty-five redacted pages regarding this aspect of his request on 
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exhaust his administrative remedies regarding records pertaining to himself and CGR. 
Because Plaintiff must exhaust his administrative remedies before seeking judicial relief 
from this Court, Defendants' motion for summary judgment as to Plaintiff's request for 
records pertaining to himself and CGR isGRANTED. 

1 1 . FOI A Request Regarding Brandon Darby 

Second, Defendants argue that they correctly issued a Glomar response 33 to 
Plaintiff's request for records pertaining to Darby. I n this case, Defendants refused to 
confirm or deny the existence of these records- absent a privacy waiver or proof of death 
- in order to protect Darby's privacy interests, unless Plaintiff was able to demonstrate a 
public interest in disclosure that outweighed Darby's privacy interests. 34 

An agency may i ssuea Gl oma r responseto a FOI A request when "to conf i rm or deny 
the existence of records. . . wouldcauseharmcognizableunderan [sic] FOI A exemption." 
Gardelsv. CIA, 689 F.2d 1100, 1103 (D.C. Cir. 1982). The burden ison Defendants to show 
that the records covered bytheFBI 'sGlomar response, if they exist, fall with in the relevant 



November 16, 2009. Thus, as the FBI had not made any decision whether to release or withhold such 
documents as to Plaintiff and CGR beforej uly 30, 2009, it does not logically follow that Plaintiff could 
have appealed the FBI's decision as to himself and CGR on J uly 30, 2009. 

33 Defendants' Glomar response states that "[w]ithout proof of death or a privacy waiver, the 
disclosure of third- party information contained in law enforcement records, should they exist, is 
considered both a clearly unwarranted invasion of privacy pursuant to Exemption (b)(6), 5 U.S.C. § 
552(b)(6), and an unwarranted invasion of personal privacy, pursuant to Exemption (b)(7)(C), 5 U.S.C. § 
522(b)(7)(C)." R. Doc. 23-7 at p. 12. 

The term "Glomar response" comes from a case in which the Central I ntel I igence Agency defended 
its refusal to confi rm or deny the existence of records regardi ng a certai n shi p, the H ughes Glomar 
Explorer. See Phillippi, 546 F. 2d at 1010-11 Though commercial records indicated the ship was a large 
research vessel owned by a corporation, a journalist suspected it was property of the United States and 
filed a FOI A request regarding certain records relating to the vessel. Phillippi, 546 F.2d at 1011 

34 R. Doc. 23-2 at p. 6. According to the 28 U.S.C. § 1746 declaration executed by David Hardy 
("Hardy Declaration"), section chief of the Record/ 1 nformation Dissemination Section of the FBI 's 
Records Management Division, "[t]he FBI instituted this policy in order to protect the privacy rights of 
[third-party] individuals, particularly those who appear in FBI law enforcement files." R. Doc. 23-2 at p. 
6. 
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exemptions invoked - that is, exemptions 6 and 7(C). 5 U.S.C.§ 552(a)(4)(B); Strunk, 752 
F. Supp. 2d at 42-43. Exemption 6 protects from disclosure "personnel and medical files 
and similar files the disclosure of which would constitute a clearly unwarranted invasion 
of personal privacy." 5 U.S.C. § 552(b)(6). "Similar files" is broadly interpreted, such that 
exemption 6 protects all information that "applies to a particular individual" from 
disclosure in the absence of a public interest in disclosure U.S. Dep't of State v. 
Washington Post Co., 456 U.S. 495, 602 (1982) ('The exemption [was] intended to cover 
detailed Government records on an individual which can beidentified as applying to that 
individual.") (citation omitted); New York Times Co. v. NASA, 920 F.2d 1002, 1005 (D.C. 
Cir. 1990) (en banc). Exemption 7(C) protects from disclosure "records or information 
compi I ed for I aw enforcement pu rposes, but on I y to the extent that the producti on of such 
law enforcement records or information could reasonably be expected to constitute an 
unwarranted invasion of personal privacy." 5 U.S.C. § 552(b)(6). Given the nature of the 
records sought in Plaintiff's FOIA request and the government agency to which it was 
addressed, responsive records, if they exist, would be located in law enforcement files 
within the meaning of exemption 7(C). 35 Consequently, theCourt will limit itsanalysisto 



According to the Hardy Declaration, 

The FBI is responsible for detecting and undertaking investigations into 
possible violations of Federal criminal laws. See28 U.S.C. § 533. Plaintiff 
alleges that Brandon Darby was working as an informant for the FBI in 
relation to plaintiff and Common Ground Relief. Any records the FBI would 
have related to Mr. Darby in that capacity, if such records even exist, would 
necessarily have been compiled for law enforcement purposes and would 
relate directly to, and be the product of, the FBI 's investigation of violations 
of the U ni ted States Code for whi ch the F Bl has i n vesti gati ve responsi bi I i try. 
If they existed, any records created by the FBI in the course of an 
investigation - including any informant records - would have been 
compi led to document the i nvesti gati ve actions and f i ndi ngs i n thecri mi nal 
case under i nvesti gation and to support any potential prosecution. 
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whether Defendants havesatisfied thei r burden to show records pertai ni ngto Darby, if they 
exist and were released, could "reasonably be expected to constitute an unwarranted 
invasion of personal privacy" within the meaning of exemption 7(C). 5U.S.C. § 552(b)(6); 
Barbosa v. DEA, 541 F. Supp. 2d 108, U1& llln.2 (D. D.C. 2008). 
A. Darby's Privacy I nterests 

The F Bl has provi ded a sworn decl arati on aver ri ng that the agency i ssued a Gl oma r 
response to Plai ntiff's FOI A request because disclosure of such records, if they exist, would 
bean unwarranted invasion of Darby's privacy, as Plaintiff accuses Darby of being an FBI 
informant. 36 Plaintiff responds that Darby has no privacy interests in the requested 
material because he has officially confirmed he is an FBI informant. 37 Plaintiff has provi ded 
the Court with trial testi mony from the M cKay case and news arti cles whi ch, accordi ng to 
Plai ntiff, showthat Darby "has admitted publ ical ly [sic] that heworked asan i nformant and 
that he was an informant prior to the 2008 [Republican National Convention]." 38 

First, the Court observes, Plaintiff's arguments notwithstanding, that courts have 
repeated I y recogn i zed that th i rd parti es such as i nf ormants an d other cooperati ng wi tnesses 
havesignificant privacy interestswhich outweigh thepublic interest in disclosure. See,e.g., 
Thomasv. U.S. Dep'tofJ ustice, 260 F. App'x677, 678 (5th Cir. 2007) ('TheSupremeCourt 
has held as a categorical matter that a third party's request for law-enforcement records 
about a private citizen can reasonably be expected to in vade that citizen's privacy, (citing 

R. Doc. 23-2 at p. 6. 

36 R. Doc. 23-2 at pp. 6-8. 

37 The Court discusses Plai ntiff's arguments regarding "official confirmation" and the exclusion set 
forth in 5 U.S.C. § 552(c)(2) infra at pp. 23-27. 

38 R. Doc. 26 at p. 5. 
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Reporters Comm., 489 U.S. at 780)); Koch v. USPS, 1993WL 394629, at *l(8th Cir. 1993) 
('The informant's interest in maintaining confidentiality is considerable; as an informant 
of potentially criminal activities, the informant risked embarrassment, harassment, and 
emotional and physical retaliation. If anything, public interest supports maintaining the 
confidentiality of the report."); Burge v. Eastburn, 934 F.2d 577, 579 (5th Cir. 1991) 
(finding that the FBI properly invoked exemption 7(C) regarding a request for witness 
statements given to the FBI in relation to a murder); Halloran v. Veterans Admin., 874 
F.2d 315, 320-21(5th Cir. 1989) ("[P]ersons who are not the subjects of the investigation 
may nonetheless have their privacy invaded by having their identities and information 
about them revealed in connection with the investigation. Exemption 7(C) is intended to 
protect the privacy of any person mentioned i n the requested files, not only the person who 
is the object of the investigation." (internal quotation marks and citation omitted)); Lesar 
v. Dep't of J ustice, 636 F.2d 472, 488 (D.C. Cir. 1980) (holding that "identification of the 
individuals involved in the FBI's investigation of Dr. [Martin Luther] King[,] [J r.] would 
constitute an unwarranted invasion of their privacy in light of the contemporary and 
controversial nature of the information"); Fischer v. U.S. Dep't of J ustice, 596 F.Supp. 2d 
34 (D. D.C. 2009) (upholding the FBI's Glomar response invoking exemption 7(C) to 
protect the identities of, and information provided by, cooperating witnesses); Barbosa, 541 
F. Supp. 2d 108 (upholdingtheDEA'sGlomar response invoking exemption 7(C) to protect 
privacy interests in records pertaining to an alleged informant); Meservev. U.S. Dep't of 
J ustice, 2006WL 2366427(D. D.C.Aug. 14, 2006) (upholdingtheEOUSA'spartial Glomar 
response invoking exemption 7(c) to protect privacy interests in records pertaining to a 
witness); Butler v. DEA, 2006 WL 398653 (D. D.C. Feb. 16, 2006) (upholding the DEA's 
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Gl oma r response i n voki ng exempti on 7(c) to protect pri vacy i nterests i n records pertai ni ng 
to al I eged i nfor mants) . 

Second, the Court has carefully examined the materials Plaintiff has submitted. 
WhiletheCourt observes Darby has testified in open court and made public statements to 
the press regardi ng his work as an F Bl i nformant i n con necti on with the 2008 Republ i can 
National Convention and theM cKay case, Darby has never made statements indicating he 
served as an FBI informant for any investigation involving Plaintiff or CGR. The Court 
finds that Darby has not been officially confirmed as an FBI informant with respect to any 
investigation involving Plaintiff or the organization. As a result, Darby's statements 
regard i ng the M cKay case donotdiminishhispri vacy i nterests i n records, i f any exi st, that 
are responsive to Plaintiff's FOIA request as to Plaintiff and the organization. See, e.g., 
Burge, 934 F.2d at 578 (holding that third parties did not waive any privacy interest in 
statements given to the FBI bytestifying at the requestor's murder trial because "[t] he fact 
that both [the statements and the testimony] may refer to the same event. . . is plai nly not 
enough to diminish significantly the privacy interest at issue"); Seme v. FBI, 2012 WL 
4336251, at*5(D. D.C. Sept. 20, 2012) (finding that a third- party individual maintainshis 
privacy interest "even if the requester al ready knows, or is able to guess, his identity" and 
even where the third party's status as an FBI informant "may have been disclosed in 
deposition testimony and trial testimony"); Meserve, 2006 WL 2366427, at *6-7 (holding 
that testimony at trial did not diminish pri vacy interests); Tanks v. Huff, 1996 WL 293531, 
at *4 (D. D.C. May 28, 1996) (finding that persons who testified at the requester's trial 
maintained significant privacy interests and that the government properly neither 
conf i rmed nor den i ed the exi stenceof records un rel ated to the requestor or h i s prosecuti on 
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under exemption 7(C)). Thus, Darby has a privacy interest, within the meaning of 
exemption 7(C), in any responsive records if they in fact exist. 

B. The Public I nterest 

Because the Court f i nds that Darby has a pri vacy i nterest i n any responsi ve records, 
if they exist, the Court must next determine whether the public interest in disclosing any 
such records outweighs Darby's individual privacy interest. Nat'l Archives & Records 
Admin, v. Favish, 541 U.S. 157, 174 (2004). In order for the public interest to take 
precedence over Darby's pri vacy interest, Plaintiff, as the F 01 A requester, has the burden 
to"(l) 'show that the public interest sought to be advanced is a significant one, an interest 
more specific than having the information for its own sake, and (2) 'show the information 
is I ikely to advance that interest.'" Boyd v. Criminal Div.ofU.S. Dept.ofJ ustice, 475F.3d 
381 387 (D.C. Cir. 2007) (quoting Favish, 541 U.S. at 172)). 

"[P]rivacy interests are particularly difficult to overcome when law enforcement 
i nformati on regardi ngthi rd parti es i s i mpl i cated." M a rti n v. U .S. Dep't of J usti ce, 488 F .3d 
446, 457 (D.C. Cir. 2007). With respect to exemption 7(C), "the only relevant public 
interest in theFOIA balancing analysis [under Favish is] the extent to which disclosure of 
the information sought would 'she[d] light on an agency's performance of its statutory 
duties' or otherwise let citizens know 'what their government is up to.' " U.S. Dep't of 
Defensev. Fed. Labor ReJationsAuth., 510 U.S. 487, 497 (quoting U.S. Dep't of J usticev. 
Reporters Comm. for Freedom of Press, 489 U.S. 749, 773 (1989)). To satisfy this 
"demanding" standard, a "requester must at a minimum 'produce evidence that would 
warrant a belief by a reasonable person that the alleged Government impropriety might 
have occurred.' " Blackwell v. FBI, 646 F.3d 37, 41(D.C. Cir. 20U) (quoting Favish, 541 
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U.S. at 174). 

Plaintiff argues he has satisfied this burden becausehe"pursuedthiscasetohelpthe 
public understand how government informants were used in New Orleans in the 
post-hurri cane Katrina years." 39 In essence, Plaintiff allegesthattheFBI acted improperly 
by having Darby infiltrate the organization in order to "disrupt" CGR's activities in New 
Orleansfol lowi ng Katri na. H owever, Plai ntiff has not provi ded theCourt with any evi dence 
to support his allegations that the FBI engaged in any sort of impropriety. Without 
evidence that would lead a reasonable person to believe some sort of government 
impropriety might have occurred, Plaintiff cannot show that the public i nterest sought to 
be advanced is a significant one or that the information sought is likely to advance that 
interest. Favish, 541U.S. at 172. Consequently, Plaintiff's mere allegations fail to satisfy 
his burden to overcome Darby's privacy interests. See, eg., Pugh v. FBI , 793 F. Supp. 2d 
226, 232 (D. D.C. 2011) ("A requester might overcome an individual's privacy interest if 
. . . he offers compel ling evi dence that the agency denying the FOI A request isengaged in 
illegal activity. Plai ntiff's unsupported assertion of government wrongdoingisfarlessthan 
i s needed to demonstratethat the publ i c i nterest sought to be advanced i s a si gn if i cant one, 
and that release of the requested information is I ikelytoadvancethat interest.") (citations 
and quotations omitted); Fischer, 596 F. Supp. 2d at 47 n.]8 ("Plaintiff's speculative 
allegations regarding agency mistakes and bad faith do not constitute evidence of illegal 
activity nor do they raise an inference that the government is improperly withholding 
information."). 

Thegovernment'sconduct is presumed to be proper unless contradicted by evidence. 

39 R. Doc. 26 at p. 21 
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U.S. Dep't of State v. Ray, 502 U.S. 164, 179(1991); seealso United States v. Chem. Found., 
Inc., 272 U.S. 1 14-15 (1926) ('The presumption of regularity supports the official acts of 
publ i c off i cers and, i n the absence of cl ear evi dence to the contrary, courts presume that 
they have properly discharged their official duties."). As Plaintiff has not come forward 
with any evidenceindicatingthegovernment engaged in any impropriety, Plaintiff cannot 
demonstrate that a significant public interest outweighs Darby's privacy interests, if any 
records pertaining to Darby in fact exist. See Boyd, 475 F.3d at 33 ("Unsubstantiated 
assertions of government wrongdoing ... do not establish a meaningful evidentiary 
showing." (citation and quotation omitted)). Disclosing any responsive records, if they 
exist, would constitute an unwarranted invasion of Darby's privacywithin the meaning of 
exemption 7(C). Consequently, the Court finds that Defendants' Glomar response was 
proper. 

C. 5 U.S.C. § 552(c)(2) "Exclusion" 

I n responseto Defendants' motion for summaryjudgment, Plaintiff also argues that 
Darby's identity as an FBI informant has been "officially confirmed" and that, asa result, 
Defendants may not avail themselves of the exclusion set forth in 5 U.S.C. § 552(c)(2). 40 
See, e.g., Boyd, 475 F.3d at 389 ("Where an informant's status has been officially 
confirmed, a Glomar response is unavailable, and the agency must acknowledge the 
existence of any responsive records it holds."). Thus, Plaintiff contends that Defendants' 
Glomar response regarding Darby was i mproper. 

Title 5, United States Code, Section 552(c)(2) provides that 

[w]henever informant records maintained by a criminal law 

40 R. Doc. 26 at p. 9. 
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enforcement agency under an informant's name or personal 
identifier are requested by a third party according to the 
informant's name or personal identifier, the agency may treat 
the records as not subject to the requirements of [the FOI A] 
unless the informant's status as an informant has been 
officially confirmed. 

Section 552(c) differs from the exemptions set forth in Section 552(b) because this section 
allows the government to "exclude" certain highly sensitive information from the FOI A, 
rather than treat it as i nformation that is "exempt" from production. See Stei n berg v. U .S. 
Dep'tof J ustice, 1997WL 349997, at*l(D. D.C.J unelS, 1997). "An 'exclusion' isdifferent 
from an exemption in that the Government need not even acknowledge the existence of 
excluded information. Rather, the Government is permitted to file an in camera 
declaration, which explains either that no exclusion wasinvoked or that the exclusion was 
invoked appropriately." Steinberg, 1997 WL 349997, at*l 

The easel aw on wh i ch P I ai nti ff rel i es to argue Darby's status as an i nformant as been 
"officially confirmed" is not analogous given thefacts of thiscase. 41 First, in Pickard v. U.S. 
Dep't of J usti ce, the F 01 A requestor, Willi ams P i ckard ( "P i ckard") , presented evi dencethat 
Gordon Todd Skinner ("Skinner") had been an informant in the DEA's investigation of 
Pickard. Skinner also testified against Pickard at Pi ckard 's trial. Pickard, 653 F.3d 782, 
785 (9th Cir. 2011). Although the government contested whether the evidence Pickard 
submitted in his FOIA case was admissible, the government did not dispute that the 
prosecution el i cited testimony in open court from Skinner during Pickard'strial. Pickard, 
653 F.3d at 785. The government also did not dispute that the prosecution elicited 
testi monyfrom DEA agents who identifi ed Ski nner as a confi dential i nformant at Pi ckard's 



R. Doc. 26 at pp. 9-B. 
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trial. Pickard, 653 F.3d at 785. The Ninth Circuit found that this "undisputed evidence" 
demonstrated an "intentional, public disclosure" of Skinner's status as a confidential 
informant, and thus concluded that the "cat is out of the bag" as to Skinner's status as a 
confidential informant "in Pickard's case." Pickard, 653 F.3d at 784, 788 (emphasis 
added). 

Asdiscussed above, Plaintiff hasnotcomeforward with any evidenceindicatingthat 
Plaintiff's status has been officially confirmed as an FBI i nformant for an investigation of 
Plaintiff and CGR. Thus, this Court has found that Plaintiff's status as an alleged FBI 
informant has not been confirmed. Any purported confirmation of Darby's status as an 
i nformant as to the M cKay case i s of no moment as to thi s case. Pi ckard provi des no basi s 
on which to deny Defendants' motion for summary judgment. 42 

Furthermore, in Boyd, theFOI A requester, Will ieBoyd ("Boyd"), had been convicted 
on drugs and weapons charges and sought information on whether hisgirlfriend's brother, 
Bryant Troupe ('Troupe"), had been a confidential i nformant for the government i n other 
cases. Boyd, 475 F.3d at 384. Boyd had learned that Troupe testified in connection with 
another cri mi nal case ("Mil I er ") and Boyd sought to use i nformati on about Troupe's status 
as a conf i denti al i nformant to support h i s theory that the govern ment f ai I ed to i n vesti gate 
whether thedrugs and weaponsfound in Boyd'scloset belonged toTroupe. Boyd, 475 F. 3d 
at 384. Boyd submitted a broad FOI A request seeking "any and all information in your 
files on Bryant Troupe, as a confidential informant." Boyd, 475 F.3d at 389. The 
government issued a Glomar response, refusing to confirm or deny the existence of any 

42 Likewise, Plaintiffs reliance on Memphis Publishing Company v. FBI, 879 F. Supp. 2d 1(D. 
D.C. 2012) is also unavailing because Darby's alleged status as an FBI informant has not been officially 
confirmed as to any investigation involving Plaintiff or CGR. 
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responsive information, and claiming that, if such information existed, it would be 
exempted from disclosure under 7(C). Boyd, 475 F.3d at 388-89. The district court 
granted summary judgment in favor of the government and the D.C. Circuit affirmed, 
concluding that any records regarding Troupe's status as a confidential informant, if they 
existed, were properly withheld. The D.C. Circuit also suggested that the government's 
Glomar response, given that it also refused to confirm or deny the existence of documents 
with respect to Troupe's involvement in the Mi Her case, may have been improper because 
that Troupe testified at the Mi Her trial that he was a confidential informant. Nevertheless, 
the D.C. Circuit reasoned that, even if the government's response was not appropriate, this 
fact was immaterial because "[a]ny error" in giving a Glomar response "would not entitle 
BoydtoanythingmoreunderFOIA" becausetherecordsastoTroupevis-a-visBoyd'scase, 
if any existed, would have been with held from Boyd under exemption 7(C). Boyd,475F.3d 
at 390. 

Plaintiff's FOI A request regarding Darby sought records relating to Darby's role as 
an alleged informant in an investigation of Plaintiff and CGR. As discussed above, Darby's 
status as an alleged informant as to Plaintiff and CGR has not been officially confirmed. 
Thus, Defendants properly issued a Glomar response to Plaintiff's request for records 
pertaining to Darby. Boyd provides no basis on which to deny Defendants' motion for 
summary j udgment. 

Finally, Defendants respond that Darby's status as an al I eged i nformant has not been 
confirmed and thus that the exclusion set forth in 5 U.S.C. § 552(c)(2) is not at issue in this 
case. Nevertheless, even assuming arguendo that Section 552(c)(2) isat issue, Defendants 
request the Court to fol I ow the procedu re the DOJ has establ i shed when a F 01 A requester 
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suggests an alleged informant's identity has been officially confirmed. According to the 
DOJ , "it is essential to the viability of the exclusion mechanism that requesters not beable 
to deduce whether an exclusion was employed at all in a given case" and, consequently, it 
is "the government's standard litigation policy. . . that whenever a FOI A plaintiff raises a 
distinct claim regarding the suspected use of an exclusion, the government routinely will 
submit an in camera declaration addressing that claim." 43 

Defendants sought, and were granted, leave to file an ex parte declaration for in 
camera review regarding Plaintiff's claim with respect to Section 552(c)(2). The Court, 
having undertaken a full review of the claim, finds that, if an exclusion was in fact 
employed, it was, and continues to remain, amplyjustified. 44 Thus, Defendants' motion for 
summary judgment as to Plaintiff's request for records pertaining Darby is GRANTED. 

III. Whether the DOJ is a Proper Defendant 

Finally, the FBI argues i n a footnote that it is not a proper party to this case because 
it is not an "agency" for the purposes of the FOI A. 45 See 5 U.S.C. § 552(f). The Court 
observesthat other U.S. District Courts consideringthisissuehavedisagreed withtheFBI 's 
position that it is not an "agency" withi n the meani ng of 5 U .S.C. § 552(f). See, e.g., ACLU 
of M ich. v. FBI , 2012 WL 4513626 (E.D. M ich. Sept. 30, 2012) (finding that the FBI was a 

43 R. Doc. 32 at p. 7 (quoting Attorney General's Memorandum on the 1986 Amendments to the 
Freedom of I nformation Act, § G, availableat www.justi ce.gov/ oip/86agmemo.htm#exclusions). 

44 SeeR. Doc. 32 at p. 7 (citing Attorney General's Memorandum, §G; Beauman v. FBI, Civ. No. 
92-7603 (CD. Cal. Apr. 28, 1993)). 

45 R. Doc. 23-lat p. 9 n.l Under theFOI A, an "agency" isdefined as "any executive department, 
military department, Government corporation, Government controlled corporation, or other 
establishment in the executive branch of the Government (including the Executive Office of the President) 
or any independent regulatory agency." See 5 U.S.C. § 552(f). TheFBI assertsthatitisnotaproper 
defendant given it "is not an agency within this definition because it is a component of an executive 
department - the Department of J ustice." R. Doc. 23-lat p. 9 n.l 
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proper defendant). Nevertheless, given that the FBI acted properly in responding to 
Plaintiff's FOIA request, and that the DOJ is also a party, the Court need not determine 
whether the FBI is a proper defendant in this case. See Vazquez v. United States Dep't of 
J ustice, 764 F. Supp. 2d 117, 119 (D. D.C. 2011) (finding that a court need not "dwell on the 
i ssue" of whether the F B I i s a proper party to a F 01 A acti on when the DOJ is al so a named 
party to that action). 



The Court has found as a matter of law that Plaintiff failed to exhaust his 
ad mi ni strati ve remedies regard i ng his request for records pertai ni ng to hi mself and CGR. 
I n addition, with respect to Plai ntiff's requestfor records pertai ningto Darby, theCourt has 
found that Plai ntiff fai led to produceevidencethat anyal leged government i impropriety has 
occurred. Consequently, Plaintiff did not satisfy his burden necessaryto overcome Darby's 
privacy interest in such records, if any records exist. Thus, Defendants' Glomar response 
invoking exemptions 6 and 7(C) as to Darby was proper. Finally, theCourt concludes that 
if any exclusion was in fact employed, it was, and continues to remain, amplyjustified. 

Accordingly, for the reasons set forth above, 

IT IS ORDERED that Defendants' motion for summary judgment is GRANTED 
and Plaintiff's claims asserted against Defendants in the above-captioned matter are 
DISMISSED WITH PREJ UDICE. 

New Orleans, Louisiana, this 31st day of May, 2013. 
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